INFORMATION ON CURRENT ISSUES OF THE TURKISH JURISDICTION  

The date 12 September 2010 has been a turning point for the Turkish jurisdiction. On this date has been adopted amendments towards the provisions of the Turkish Constitution regulating weightedly the juridical system. What have been experienced subsequent to Constitution amendment which will complete one year in the next few days will demonstrate evidently the severe circumstances we are currently in. 

  One of the basic amendments made in juridical field has been in the structure of the Supreme Board of Judges and Prosecutors which conducts the processes of admittance, appointment of judges and prosecutors in the profession, progress in the profession and discipline. Changing the structure of the BOARD, president of which was the Justice Minister previously, undersecretary of the Ministry was a natural member of and which was consisting of five higher judges and decisions of which were closed to judicial control was a joint demand of all of the judges and prosecutors.  The BOARD, also secretariat office of which was being conducted by the bureaucrats of the Ministry of Justice had established a repressive system on the judges and prosecutors through the bureaucrats and justice inspectors of the Justice Ministry. The hunger for a BOARD consisting of solely judges and prosecutors and members of which would be elected by the judges and prosecutors has been transformed into a structure where execution plays even a more active role. In the BOARD, number of members of which has been increased to 22, while presence of the Justice Minister and his undersecretariat has been maintained, the way has been opened for lawyers, academicians and bureaucrats, too, to become members of the BOARD, only BOARD decisions regarding dismissal of judges and prosecutors from the profession have been made subject to judicial control.        
Prior to constitutional amendment, our Association dedicated to the rule of law and judicial independence has anticipated that the executive branch would classify the judges and prosecutors as those who are and who are not on its side and would act to liquidate those who are not on its side through the advantages recognized to itself by the regulations made with the Constitutional amendment, just as it is in the Serbian example, and has informed the public opinion on this subject by means of printed and visual media, organized various meetings and panels. Our Association has spent efforts also to take this dangerous process to the international platform and within this context it has organized jointly with MEDEL a symposium under heading “judicial independence and judge assurance in point of human rights and freedoms”.
Following the constitutional amendment, the executive power has accelerated its attempts to make transformations in juridical field and to take the jurisdiction under its own control. The developments experienced in the few recent years have been summarized below in form of items.  
1- As per the constitutional amendment, restructuring process of the Supreme Board of Judges and Prosecutors has been initiated. First of all, Board members have been elected from among those judges and prosecutors exercising office in first rank courts.   During this process where all judges and prosecutors allocated to first rank can become candidate for Board membership, the executive branch (Ministry of Justice) has nominated its candidates and so formed the Justice Ministry list, by using any and all means of the Ministry it has been ensured that members are elected consisting in majority of the bureaucrats of the Ministry of Justice. And, also the members appointed by the President of the Republic from among the bureaucrat staff, academicians staff, the members elected by the Academy of Justice and Bars have become names close to the executive branch. The executive branch hasn’t withdrawn itself from the jurisdiction, on the contrary, it has occupied the most active position through the Supreme Board of Judges and Prosecutors, anti-democratic repressive practices have been fit to legal base due to the constitutional amendment.
2- The new Supreme Board of Judges and Prosecutors has taken office on date 25.10 2010 and during a short time such as 8 months it has changed the duty places of 3049 judges and prosecutors constituting one third of the judges exercising duty. In these displacement processes made, our Association has determined the following facts: 
a) Without their request and as against the appointment regulations and the principle decisions regarding appointments, the duty places of the founder members of the Judges and Prosecutors Union (YARSAV) as the juridical professional organizations, of YARGI-SEN which is the first trade union organization of judges and prosecutors and of DEMOKRAT-YARGI which is the other juridical organization have been changed. In these appointments, rights like family integrity, right of education assured under constitution have been ignored. In a way, professional organization has been punished. 
b) And, the judges and prosecutors supported by juridical organizations in membership elections of the Supreme Board of Judges and Prosecutors or those judges and prosecutors who have become candidates individually have also been appointed without having their own requests. Thus, by this way, judges and prosecutors deemed as opponants have been intimidated. 
c) While the judges and prosecutors who judge in line with the request of the executive party, who have supported the list of the Ministry in the elections of the Supreme Board of Judges and Prosecutors have been promoted regardless of their seniority and merit, those judges and prosecutors classified as opponents have been deprived from their titled offices and appointed to places and duties they never wanted. Geographical guarantee which is the fundamental element of judge assurance has been violated severely. 
3- In appointments of judges and prosecutors, the Supreme Board of Judges and Prosecutors which has classified fully the judges and prosecutors as those on their sides and the others, has ignored seniority and merit while also determining the courts where the judges and prosecutors would take office in and split of responsibilities in the administrative staff. 
4- The complementary steps of this policy experienced in the first rank courts and which aims to liquidate those who are not on their side, just as it has happened in Serbia, have been taken rapidly in the higher jurisdiction, too. Within this context; 
a) The Supreme Court of Appeals and the State Council Codes have been changed thus the number of offices have been increased by showing as grounds acceleration of juridical activities. Meanwhile, the code on establishment of appellate courts was adopted in 2004, however, such courts haven’t been activated during the 7 years period elapsed after adoption whereas now, this is set forth as reason such that the heavy work load in the higher jurisdiction would be eliminated by increasing the number of offices and members. However, other than this reason in appearance, we are thinking that the main target in this is to transform the jurisdiction and to take it under the control of the executive party. 
b) As towards the new member staff allocated to the Supreme Court of Appeals and the State Council through the code amendment, election has been made by the Supreme Board of Judges and Prosecutors. From among first degree judges and prosecutors 160 members to the Supreme Court of Appeals and 51 members to the State Council have been elected and when it is considered that those elected are around 40 years old and that a judge could work actively until 65 years old, this means that 25 years of the higher jurisdiction has been shaped to a large extent. The reason why the new members who are 40 years old in majority have been considered superior in respect to their compeers regarding seniority and merit in the profession hasn’t been set forth as based on objective criteria. Discretionary power having such a broad range, not specifying in advance and applying any objective assessment system have brought together justifiable critics saying that in member elections it has been acted arbitrarily. 
c) Upon an amendment made in the Code of the Supreme Court of Appeals, the 1. Presidency Board that determines the offices where the members of the Supreme Court of Appeals would function and conducts the disciplinary inquiries of the members of the Supreme Court of Appeals has been relieved of duty earlier than its due time and a new 1. Presidency Board has been established with participation of the 160 new elected members.  The 1. Presidency Board formed has assigned to other offices, although they haven’t requested so, the members of the office where important cases are being considered and where particularly cases and works related to executive branch are taken under consideration, the court offices have been reshaped in respect of their president and member compositions. Not only for the judges and prosecutors exercising duty in first degree courts but also for the judges in the higher jurisdiction have been violated the judge assurance and natural judge principles. 
d) The weighted part of the elected members have used votes in same direction and acted as a block in the elections made within nature of the Supreme Court of Appeals and State Council and thus have become the ones who have determined the result in the elections of such as, office presidencies, the Supreme Election Board memberships and the Court of Jurisdictional Disputes memberships. This blockwise action can be considered as the indication showing that the Supreme Board of Judges and Prosecutors have ignored the different trends as member profile and taken as basis only a single trend in electing the members for higher jurisdiction.
e) Still, in the Supreme Court of Appeals and State Council membership elections made by the Supreme Board of Judges and Prosecutors, representation of women has been ignored and from among 160 members elected to the Supreme Court of Appeals only 5, from among 51 members elected to the State Council only 1 member have been appointed from among woman judges. Women judges rate which was 34-35% in previous elections has declined dramatically down to 2%, thus, a men-centered preferance has become applicable. And, the women judges elected being the spouses of bureaucrats in the Ministry of Justice or spouses of substitute members of the Supreme Board of Judges and Prosecutors is justifying this determination. 
5-Instead of removing special authorized courts where the fair trial right which is one of the most significant problems of our country is violated mostly, their numbers have been increased, whereas, while the judges and prosecutors who have been exercising duty in the courts since many long years and who believe fair trial right and the rule of law have been liquidated, judges and prosecutors about whom there are doubts in public opinion that they are close to the executive side have been assigned. 
6- And, a short time before this meeting has been held, matters that can be regulated through laws have been made subjects of government decrees and the legal time durations foreseen for presidency of the Supreme Court of Appeals and the State Council and for presidency of office have been shortened. This groundless regulation which it couldn’t be understood how it would accelerate the jurisdiction is strengthening the doubt that it is carrying the aim to bring as soon as possible to such positions their persons on their sides who are close to the executive branch. Moreover, the condition to exercise duty for 5 years time in local court for the Supreme Court of Appeals and State Council review judge office has been removed and reporting task of appealed files has been given to the hands of unexperienced judges and prosecutors who have just become new judges and prosecutors. 
7- And, finally, the inquiry file of the Erzincan Chief Public Prosecutor who has investigated previously the sects which are close to the political power has been seized and the process which has caused the Chief Public Prosecutor to remain detained for 4 months has been repeated once more and in spite of the confidentiality decision, after the political power has reached the inquiry documents by sending inspector through HSYK (Supreme Board of Judges and Prosecutors) the Public Prosecutors who were conducting the inquiry known publicly as “Deniz Feneri” and about which there exists a perception such as, “it is extending up to the representatives of the political power and for such reason there is an expectation that the inquiry would be closed before it grows further” have been dismissed from the inquiry of Deniz Feneri through the exercise of the Ankara Chief Public Prosecutor Office and new Public Prosecutors have been appointed in place of those. And, a prosecutor who has been elected as a substitute member from the list of the Ministry of Justice in the elections of the Supreme Board of Judges and Prosecutors has been assigned as the head of the inquiry. 
  In order we can explain to you better the traces of this severe picture, examples of which we can increase, we would like to emphasize that we are waiting for your friendly supports in order to take under observation the jurisdiction issue in Turkey and in order this can be taken to the international platform.
Best regards  
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